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like freedom in others; that this sphere is primarily
marked out by the unconscious operation of custom
with a wisdom far beyond that of the wit of the
wisest; that the function of conscious government,
whether in the form of legislation or otherwise, is
subsidiary to it, and that all legislation should observe
this subordination and never attempt to subvert or
supersede that which it is designed to aid.

This brings me to the consideration of the remain-
ing branch of legislative activity possible under the
third above mentioned form of expressing the public
will, namely, that in which it acts upon the Private
Law. Of course those who believe with Bentham
that nothing is entitled to the name of law except
a direct command of the sovereign power, and that
all law declared and enforced by the mere authority
of a judge is a fraudulent usurpation of the office
of the Legislature, must reject the limitations I have
laid down and assert that the whole field of Private
Law belongs to the province of legislation. And so
also must those reject them who, like Austin and
Maime, while not regarding the action of the judiciary
as a usurpation, and indeed while imputing it to the
sovereign by saying that he commands it because he
permits it, think that Order is yielding to Force,
and that all the unwritten Private Law is destined
to become the direct written command of the
sovereign. According to these jurists, the whole law
should be transformed into written codes, either now
or at no distant period. While I must regard these
opinions as refuted by what I have already said,
there is a form of codification which may, even in